From: Dunham, George
Sent: Thursday, June 30, 2016 10:41 AM
To:
Subject: White Cap Path Access Legal Opinion
Attachments: K&P - Legal Opinion on White Cap Path - 6.28.16.pdf

Hi,
You are receiving this e-mail because you have previously contacted one of the Town departments
about the dispute concerning use of White Cap Path. The Town asked for a formal, written opinion from
Town Counsel, KP Law, to provide some clarity on this issue. A copy of this written decision is attached.
In short, the opinion says that the matter is a private issue between the owners of the abutting
properties and those who may have deeded rights to use the Path. The opinion addresses several issues
including: whether the upland boundary of the Town Beach is fixed in its original location or if it has
shifted inland to reflect the changes in the shoreline; the deeds and plans that concern rights to use the
Path; and how any Conservation Commission Order of Conditions impacts the rights of any property
owner. All these issues are addressed in the attached opinion.
Most importantly the opinion clearly states that:
“…while some residents have requested that the Town take action to remove obstructions
within White Cap Path that the residents assert interfere with their rights, it is my opinion that
the Town lacks authority to enter onto private property for such a purpose, regardless of
whether the residents’ assertions are valid. In short, if the disputes between the private parties
cannot be resolved by negotiation, those parties may need to seek judicial review of their
competing claims.”
To determine where the actual boundary of the Town Beach is now located, we will be completing a
professional survey of the Town’s property lines. It’s important to note these lines were clearly
delineated before the Sandy storm in February 2013 with hard boundaries, but this storm and several
other storms have eroded the shoreline to such an extent that the former bounds no longer exist.
I want to remind everyone that there are 4 access points to Town Beach that are owned by the Town
and open to the general public. These include the main access through the Town Neck Beach parking lot
at the end of Wood Avenue, the Town parking lot near Horizons restaurant at the end of Town Neck
Road, and two public access paths off Freeman Avenue which are posted as public ways to water.
Again, Town Counsel has determined that any dispute between the abutters of White Cap Path and
other Town Neck property owners who claim deeded rights to use the Path need to be resolved
between the parties. Thank you.
- Bud Dunham
Town Manager

